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within seventy-two hours of unprotected sexual intercourse.' It protects against pregnancy by stopping ovulation, preventing fertilization of the egg, or blocking implantation of the embryo in the uterus. 2 Unlike RU-486, Plan B is not effective if implantation or pregnancy has already occurred. 3 The Food and Drug Administration (FDA) approved Plan B in 1999 as a contraceptive method for use after sexual intercourse. 4 Plan B has been controversial because many Christians, especially Roman Catholics, believe that life begins at conception; in their eyes, preventing implantation is morally equivalent to abortion. 5 An intense debate has occurred between such opponents of Plan B, who believe it causes abortion, and supporters of the drug, who deny its abortifacient quality and insist that women are entitled to access to drugs approved by the FDA. 6 During the past two years, several pharmacists have expressed their moral opposition to filling prescriptions for emergency contraception or Plan B. In Illinois, for example, after a pharmacist working at the Loop Osco refused to fill two Plan B prescriptions on moral grounds, Governor Rod R. Blagojevich issued an emergency order directing all pharmacies (but not individual pharmacists) to fill prescriptions for all contraceptives "Without delay. '7 In Wisconsin, pharmacist Neil Noesen not only refused to fill a patient's prescription because of his religious opposition to contraception, but also declined to transfer the prescription to another pharmacist or to return it to the patient. 8 Glenn Kosirog and Luke Vander Bleek dispense regular contraception in their Illinois drugstores but are morally opposed to Plan B. 9 According to Kosirog: "What we're saying is that a fertilized egg is a human baby." 10 From Vander Bleek's perspective: "If there was some way to know with certainty if the woman has ovulated, then it would be [a] very, very different situation. But we can't so we don't know if human life is hanging in the balance."'" The two men refused to dispense Plan B and filed a lawsuit challenging the governor's order. 12 Their complaint alleges that the Illinois Health Care Right of Conscience Act forbids the governor to force pharmacists to fill prescriptions that violate their conscience. 13 Vander Bleek's language about emergency contraception is telling because he claims a right to conscientious objection to the law:
Prior to this rule, I had always practiced pharmacy using my judg- 14 Vander Bleek and other pharmacists believe that the law should protect their rights of conscience against the governor's orders.
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Many health care providers already enjoy the protections of conscience afforded by numerous refusal or conscience clauses that were enacted into federal and state law in response to the United States Supreme Court's decision legalizing abortion in Roe v. Wade. 16 Such statutes protect employees who refuse to perform abortion and other contested procedures from firing or demotion. 7 Other conscience clauses protect religious hospitals and health care insti-tutions from any obligation to perform the contested services. 18 Individuals and institutions can be shielded from criminal and civil liability for refusal to provide abortion, sterilization, and other protected procedures.
19
In 1972, for example, after a patient who was denied a sterilization operation filed a lawsuit against a Catholic hospital that received federal funding, Congress passed the Church Amendments to the Health Programs Extension Act of 1973.20 Those amendments provided that a hospital that receives federal funding under the Hill-Burton Act 2 ' cannot be forced by the courts to "make its facilities available for the performance of any sterilization procedure or abortion if the performance of such procedure or abortion in such facilities is prohibited by the entity on the basis of religious beliefs or moral convictions.
22
The Church Amendments were only the beginning of the government's support for the claims of individual conscience. In the following years, forty-seven states passed legislation protecting hospitals and health care personnel opposed to abortion, sterilization, and/or contraception. While the Illinois courts resolve the scope of its existing Right of Conscience Act and the legality of the governor's order, other states have introduced or passed legislation addressing the pharmacists' dilemma. 38 In 1988, South Dakota was the first state to allow pharmacists to refuse prescriptions. 3 9 Arkansas, Georgia, and Mississippi also protect the right of pharmacists to refuse to dispense emergency contraceptives for moral and religious reasons. 4° Recently, nineteen more state legislatures introduced pharmacist refusal clauses. 41 Even Vermont, which did not have a post-Roe conscience clause, saw the introduction of a general health care rights of conscience bill that explicitly included pharmacists among the health care personnel protected from civil, criminal, or administrative liability.
42
Some fired pharmacists may sue their employers for religious discrimination under Title VII of the 1964 Civil Rights Act, which prohibits discrimination by public and private employers on the basis of religion. 43 To establish a prima facie case of religious discrimination, the plaintiff must establish that she has a bona fide religious belief that conflicts with her employment, that she brought that belief to her employer's attention, and that she was disciplined for not complying with the employment requirement. 44 The burden then clinic, center, medical school, medical training institution, laboratory or diagnostic facility, physician's office, infirmary, dispensary, ambulatory surgical treatment center or other institution or location wherein health care services are provided to any person, including physician organizations and associations, networks, joint ventures, and all other combinations of those organizations. shifts to the employer to show either that it offered a reasonable accommodation or that accommodation would pose an undue burden. 45 The Illinois emergency contraception lawsuits should test the limits of how far a pharmacy must go to accommodate a pharmacist who refuses to dispense a legal drug, especially a legal drug whose availability is required by state regulation. 46 For example, are employers always required to have back-up pharmacists available to dispense emergency contraception at any hour, or would that pose an undue burden on employers?
II. CONTRACEPTIVE AVAILABILITY
The legislative developments about emergency contraception have not been one-sided, however. Several state legislatures have followed the policy of Governor Blagojevich and introduced legislation that increases access to emergency contraception. 47 As noted above, the Illinois rule requires any pharmacy that dispenses contraception to distribute emergency contraception without delay. 48 Four states (California, Missouri, New Jersey, and West Virginia) introduced legislation requiring pharmacies to fill prescriptions. 49 In June 2005, the American Medical Association (AMA) backed such legislation, arguing that "if the pharmacist has objections, pharmacies should provide for an 'immediate referral to an appropriate alternative dispensing pharmacy without interference. "5 The American
Pharmacists Association supports a "refuse-and-refer policy" that protects the rights of both pharmacists and patients. 51 Some pharmacies have adopted similar policies, by which the patient is sent to another pharmacist or pharmacy, in order to ensure patient access In an alternative approach to making emergency contraception more available to consumers, eight states now allow pharmacists to provide emergency contraception without a doctor's prescription.
58
Those pharmacists usually undergo some additional training or record-keeping to ensure patient safety. 59 The AMA has also recom- mended that physicians be allowed to distribute medicine when pharmacists are not available to do so.
6°T
he state disputes also attracted the attention of the United States Congress, where bills protecting consumer access to contraceptives were introduced in both the House and the Senate.
61 These "Access to Legal Pharmaceuticals Acts" required pharmacies to find another pharmacist to fill the prescription without delay or within four hours of the first pharmacist's refusal and created a private right of action for individuals denied contraception.
62 While recognizing both the individual's right to belief and worship and to access legal contraception, the bills found that "an individual's right to religious belief and worship cannot impede an individual's access to legal prescriptions, including contraception. '63 As in the states, however, the congressional reaction has not been one-sided; an Illinois congressman who disagreed with the governor's order began an investigation of the policy because it may unfairly coerce pharmacists to act against their consciences.
64
The easiest way to make emergency contraception available to consumers without delay is to sell it over-the-counter, without a prescription. 65 This allows more women access to use the drug the morning after. Plan B is most effective if used within twenty-four hours of sexual intercourse. 66 
M.G.L.A 94C § 19A (2005).
HeinOnline --6 Hous. J. Health L. & Pol'y 308 [2005] [2006] Health ruled that it did not apply to private hospitals. 79 According to the Department, private hospitals could opt out of coverage because they were governed by an earlier Massachusetts conscience clause that allows private hospitals to refuse for moral or religious reasons to perform abortions. 8 0 In Massachusetts, it is uncertain if the new bill invalidates the earlier conscience clause legislation or if hospitals retain the right to opt out of providing emergency contraception to victims of sexual assault.
8 ' Initially, Governor Mitt Romney sided with the Department of Public Health. 8 2 However, when his legal counsel decided that the new law supersedes the old, the governor expressed support for requiring all hospitals to provide access to emergency contraception. 83 Litigation is expected to resolve the controversy.
84
Catholic hospital administrators expressed particular concern about the Massachusetts law.
8 5 Because Catholicism teaches that life begins at conception, Plan B's possible prevention of implantation can be viewed as an abortion under church teaching, and therefore distributing Plan B is immoral.
8 6 A spokesman for the Massachusetts Catholic Conference argues that the old statute is still valid, while legislators and Massachusetts Attorney General Thomas Reilly believe that all hospitals must follow the new law.
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This dispute between Catholic hospitals and Massachusetts state lawmakers is only the latest in a series of Catholic challenges to laws about contraception. 88 As noted above, abortion was the major focus of the conscience clauses passed during the years immediately after Roe v. Wade.89 Some states included contraception in their conscience clauses, but most did not. 90 During the 1990s, however, con-states have no religious exemption. 99 In North Carolina, religious organizations were exempt from the law, except that they were required to provide Preven, an emergency contraceptive.
1 0 0 These exemptions have been challenged in court, not, surprisingly, by proponents of contraception, but by religious groups arguing that the exemptions are too narrow. Both supporters and opponents of emergency contraception have raised constitutional challenges to all these emergency contraception laws under the Religion Clauses of the First Amendment, which I consider in Part III. It is therefore not surprising that a number of States have made an exception to their drug laws for sacramental peyote use. But to say that a nondiscriminatory religious-practice exemption is permitted, or even that it is desirable, is not to say that it is constitutionally required, and that the appropriate occasions for its creation can be discerned by the courts. It may fairly be said that leaving accommodation to the political process will place at a relative disadvantage those religious practices that are not widely engaged in; but that unavoidable consequence of democratic government must be preferred to a system in which each conscience is a law unto itself or in which judges weigh the social importance of all laws against the centrality of all religious beliefs."' 112 The acts contained an exemption for the religious employer, defined as:
III. CONSTITUTIONAL IMPLICATIONS

A. Free Exercise
an entity for which each of the following is true: (A) The inculcation of religious values is the purpose of the entity. (B) The entity primarily employs persons who share the religious tenets of the entity. (C) The entity serves primarily persons who share the religious tenets of the entity. (D) The entity is a nonprofit organization as described in Section 6033(a)(2)(A)i or iii of the Internal Revenue Code.
113
The exemption thus covered churches, mosques and synagogues, but not all the hospitals and other service agencies run by religious groups. Because Catholic Charities, which hires and serves numerous non-Catholics in its social services agencies, did not qualify for the exemption, it challenged the statute's constitutionality, arguing both that it was not neutral because it defined religion and that it was enacted with an animus against Roman Catholicism." 4 The California Supreme Court, however, rejected that Free Exercise argument, ruling that constitutional challenges to exemptions should be brought under the Establishment Clause."
B. Establishment
The Establishment argument against exemptions is that they give religions special benefits that non-religious individuals and organizations do not enjoy, and therefore violate "a principle at the heart of the Establishment Clause, that government should not prefer one religion to another, or religion to irreligion."" 6 The Supreme Court has upheld some accommodations of religion against Establishment challenge because they promote Free Exercise, the competing First Amendment value. [s]ince Title VII calls for reasonable rather than absolute accommodation and extends that requirement to all religious beliefs and practices rather than protecting only the Sabbath observance, I believe an objective observer would perceive it as an anti-discrimination law rather than an endorsement of religion or a particular religious practice.
140
Is Title VII an anti-discrimination law, or is it an endorsement of religion or a particular religious practice? Could protections of conscience cross the line to the endorsement or advancing of religion prohibited by the Establishment Clause? They could. The dispute about emergency contraception pits scientific data about legal pharmaceuticals against theological interpretations of when life begins, the constitutional right of privacy (under Griswold) against free exercise. Recall Dr. Wood's complaint that the FDA was not basing its policy decisions about emergency contraception on science; link that situation to the growing popularity of conscience clauses for religious employees. If the state and federal governments employ conscience clause protection to undermine secular employment and privacy laws, then an objective observer may witness, not the passage of anti-discrimination laws, but the endorsement of a particular religious practice, or the advancing of religion, or the favoring of one religious view (that life begins at conception) over othersunder any test vitiating the Establishment Clause.
Moreover, extensive exemptions would liberate religious pharmacists from neutral laws of general applicability and thus make each pharmacist a law unto himself, precisely the opposite of what Smith desired. Although Smith permits legislative accommodations, they should remain limited by the demands of the Establishment Clause. With the expansion of conscience clauses since the 1990s141 and the new demand for pharmacists' conscience clauses in 2005,142 the risk is growing that the law of emergency contraception will become the law of refusal to provide emergency contraception, and that the accommodation of conscience may devolve into a fostering of religion.
For this reason, there is constitutional sense, as well as common sense, to state requirements, such as Illinois', that pharmacies must, at a minimum, have procedures in place that provide for another pharmacist who can fill the prescription "without delay,' ' 
